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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




KENNETH PATRICK ZEHM, 
 












          NO. 44977 
 
          Kootenai County Case No.  
          CR-2016-22430 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Zehm failed to establish that the district court abused its discretion by imposing a 
unified sentence of 10 years, with two years fixed, upon his guilty plea to felony DUI? 
 
 
Zehm Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Zehm pled guilty to felony DUI and the district court imposed a unified sentence of 10 
years, with two years fixed.  (R., pp.86-88.)  Zehm filed a notice of appeal timely from the 
judgment of conviction.  (R., pp.91-94.)   
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Zehm asserts his sentence is excessive in light of his acceptance of responsibility, support 
from family, and his father’s death.  (Appellant’s brief, pp.3-7.)  The record supports the 
sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
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The maximum prison sentence for felony DUI is 10 years.  I.C. § 18-8005.  The district 
court imposed a unified sentence of 10 years, with two years fixed, which falls well within the 
statutory guidelines.  (R., pp.86-88.)  Although Zehm contends that his sentence is excessive 
because he relapsed following his father’s death (Appellant’s brief, pp.3-7), Zehm was not 
convicted of felony DUI merely for consuming alcohol; rather, he was convicted and sentenced 
because he chose to drive after consuming copious amounts alcohol, thereby placing the 
community at significant risk.  Zehm’s decision to – once again – endanger the community by 
driving while intoxicated was not merely the result of a relapse triggered by stressful life events, 
but the result of his ongoing criminal thinking and actions.  That Zehm relapsed following his 
father’s death, has support from family, and accepted responsibility does not outweigh the need 
to protect society from Zehm’s repeated and reckless criminal behavior.   
At sentencing, the state addressed Zehm’s history of driving while heavily intoxicated, 
the danger he presents to the community, and his failure to rehabilitate or be deterred.  (2/15/17 
Tr., p.7, L.5 – p.11, L.14 (Appendix A).)  The district court subsequently articulated the correct 
legal standards applicable to its decision and also set forth its reasons for imposing Zehm’s 
sentence.  (2/15/17 Tr., p.16, L.19 – p.22, L.14 (Appendix B).)  The state submits that Zehm has 
failed to establish an abuse of discretion, for reasons more fully set forth in the attached excerpts 
of the sentencing hearing transcript, which the state adopts as its argument on appeal.  




 The state respectfully requests this Court to affirm Zehm’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 21st day of November, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
REED P. ANDERSON  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 





















































































February 15, 2017 
3:33p.m. 
PROCEEDINGS 
THE COURT: Kenneth Zehm. 
M'. Zehm appears with Mr. Lambert for 
sentencing in case CR-16-22430. Are we ready to 
proceed with sentencing, counsel? 
~- LAMBERT: Yes, Your Honor. 
THE COURT: Okay. Has the defense received 
a copy of the presentence investigation? 
MR. LAMBERT: Yes, Your Honor, we have. 
THE COURT: Have you had a chance to 
discuss that 'Mth your client? 
MR. LAMBERT: Yes, sir. 
THE COURT: Are there any additions or 
corrections? 
THE DEFENDANT: No. 
THE COURT: No? Okay. 
MR. LAMBERT: I think the only thing I 
would note, Your Honor, and it could have just been an 
issue with mine, but it looks lie in the document 
there were pages 6 through 9 that were duplicated, and 
I don't know if that was just my copy or if that was in 
everyone's, but beyond that, that was all I noted. 
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THE COURT: I guess you're just special. I 
only got one. 
Okay. Any additions or corrections from 
the State? 
MISS McCUNTON: No, Your Honor. Thank 
you. 
THE COURT: My witnesses or testimony from 
victims with respect to the case? 
MISS McCLINTON: Not from the State, Yoor 
Honor. Thank you. 
THE COURT: Okay. Recommendations from the 
State? 
MISS McCLINTON: Judge, before I start, did 
the Col.It receive the plaintiffs additional sentencing 
materials? 
THE COURT: I did, and those consist of the 
police reports from the prior aggravated DUI. I've 
reviewed those documents. Would counsel like a copy of 
those to be attached to the PSI? 
MISS McCLINTON: Please, Your Honor. 
THE COURT: Okay. Md then there are two 
letters in the file, one dated 2-5 of • 17 from Stacy 
Hudson, and that's your sister, sir? 
THE DEFENDANT: Yes. 
THE COURT: And there's one from the 
6 
1 defendant's mother, Mary Paget-Wright (phonetic). 
2 We'I get copies of those attached to the PSI, as well. 
3 I have reviewed them. Okay. 
4 MISS McCLINTON: Thank you, Yoll' Honor. 
5 Judge, the State's recommendation in this 
6 case is for three years fixed followed by seven years 
7 indeterminate for a unified ten-year sentence. We are 
8 asking for the Court to consider imposing that 
9 sentence. 
10 Judge, we're recommending a prison sentence 
11 in this case, based upon the facts in this matter, as 
12 well as the facts of the prior aggravated DUI from 
13 2009, and that's the reason that I provided a copy of 
14 that prior police report, so the Court can review that. 
15 Judge, I recognize Mr. Zehm doesn't have an 
16 extensive criminal history. He has a ·99 inattentive 
17 oonviction; 2000, open container conviction; and then, 
18 of course, the 2009 aggravated DUI conviction, v.tlich 
19 was ultimately dismissed via withheld judgment. 
20 Judge, the facts of this case are that 
21 Mr. Zehm drove his vehicle into a ditch, essentially 
22 knocked over some cable lines and knocked into what law 
23 enforcement thought was a cable box. He was extremely 
24 intoxicated. He blew a .307, .306. He had multiple 
25 empty whiskey bottles in his car, single shot-size 
7 
1 whiskey bottles, as wel as a larger one. He indicated 
2 to law enforcement that night that he had consumed one 
3 beer. That was around 9 p.m., I believe, when this 
4 colision oocooed. He also had marijuana on his 
5 person, as well. 
8 Looking back at the prior 2009 aggravated 
7 DUI conviction, there's a lot of similarities, which is 
8 why I wanted to bring that to the Court's attention. 
9 In that particular case, there was a head-on collision, 
10 he was driving down in the Worley area, which is where 
11 the aash in this case also took place. He crossed 
12 over 95, had a head-on collision, and caused injuries 
13 to the woman who was driving that vehicle. In that 
14 case, she suffered from I think three different broken 
15 bones in her mkle or in her foot and was transported, 
16 obviously, to the hospital. 
17 In that case, he said he had one to two 
18 beers, and he blew a .333, .302, and .348. Reporting 
19 parties had ralled him in prior to the colision, 
20 saying that he was swerving all over the road and was 
21 driving erratically. In that case, as well, he had 
22 marijuana on his person. And that collision occurred 
23 somewhere around 4 p.m. that day. 
24 Judge, my concern is that we have an 
25 incflvidual with a significant prior incident the 2009 
8 
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1 aggravated DUI, that actually hurt someone. We have 1 happening again and keep him from killing someone on I 2 someone who blew over .3 on that occasion, who has 2 the roadway. 
3 indicated to the Court in the PSI that he's had a 3 The GAIN also recommends a pre-treatment 
4 lengthy period of sobriety. I think he indicated that 4 episode, which seems once again - or seems to I 6 he's had approximately seven years sober under his 6 contradict the information contained in the PSI, that 
6 belt. He indicated in the PSI that he had completed 6 he's been drinking since age 14 and that he's been 
I 7 intensive outpatient treatment at the Benewah Medical 7 drinking daily up until this incident. Perhaps it's 8 Center, I believe that was a six-month program, but 8 because he's been sitting in custody for three months 
9 that after his father passed ~ay that he resumed 9 that he's now at a lower risk on the GAIN score, but at I 10 drinking, which led to this incident. Judge, I don't 10 this point, the State feels that we have no other 
11 know how else to protect society without taking an 11 choice but to recommend a prison sentence, given the 
12 individual who can't stop drinking and driving out of 12 facts of this case, as well as the prior criminal I 13 the community. 13 history. 
14 I think looking at the sentencing factors, 14 With that, I would submit. Thank you. 
16 the most important factor in this case is protection of 15 THE COURT: All righl Argument from the I 16 society. 16 defense, please. 
17 I think the second most important factor 17 MR. LAMBERT: Thank you, Your Honor. 
18 woukl be deterrence, both specific deterrence to Mr. 18 I guess we'll just respectfully disagree I 19 Zahm, as well as general deterrence, what message does 19 with the recommendation for prison. It's understood. 
20 the sentence send to the public. 20 I can understand where the State's coming from, but I I 21 I think punishment also has to be a factor 21 guess we have a much different take on this case. 
22 that the Court takes into account, given his prior 22 Mr. Zehm is a 39-year-old male, but, Your 
23 history. 23 Honor, if you look at the PSI and kind of read what I 24 I think rehabi6tation is also important, 24 happened, while Pat wasn't out just drinking for fun, 
26 but Mr. Zehm has had the opportunity for rehabilitation 26 he freely admits he's an alcoholic, but ultimately, 
9 11 I 1 with his prior offense. He went through a six-month 1 this was a very severe relapse brought on by the 
2 treatment program. He learned the tools and he 2 untimely passing of his father. I think it's clear 
3 successfully completed that period of probation and got 3 that that had a profound effect on Pat. It's my I 4 that case dismissed. But here we are back again with 4 understanding that they were very, very tight, they 
5 an extremely significant circumstance where he crashed 5 lived together, and it's my understanding Pat even 
I 6 his vehicle into a ditch and theoretically could have 6 after his father's passing continued to live in their 7 caused another collision in this particular case. 7 respective home, their mutual home without power, 
8 Judge, I'm recommending a prison sentence, 8 without water, he was just living there by himself I 9 not because I think he's a bad person, but I don't know 9 without any of those other items that I think we would 
10 how else to appropriately protect the community. 10 normally deem rather important. And I think that just 
11 Someone who consumes so much alcohol that they're over 11 goes to show his mindset at this time. I 12 a .3 and has caused two collisions, this one just being 12 I don't think that he was really 
13 a single vehicle collision, obviously has a significant 13 necessarily thinking, and I know as much as that's not 
14 substance abuse problem. 14 a good thing, I think it's at least somewhat I 15 I'm a little confused by the recommendation 15 understandable. 
16 in the PSI for probation when he is at moderate risk to 16 Now, moving forward, from day one when I 
17 re-offend with a score of 20 on the LSI-R score. II 17 met Pat - and I keep call him Pat. His name is I 18 appears that most people in that icllQe do get sent on a 18 Kenneth, but his middle name is Pat, and I think that's 
19 retained jurisdiction, so I'm confused by the probation 19 what he goes by - he was remorseful, he was I 20 recommendation, and I don't think it's at all 20 acknowledging the numerous mistakes he made here, and 
21 appropriate in this case. 21 never once has he made an exCt.Jse, justified anything. 
22 Mr. Zehm does not have any treatment that I 22 You know, at best, he wanted to explain ~at happened, I 23 can see lined up at this point, and I think that's what 23 but he made It clear that he didn't want that to be 
24 he really needs. So he needs treatment, but we also 24 used as an excuse for what happened. 




















































































probation, I notice that he completed it without 
sanctions and he completed it early, and so he must 
have done a pretty good job on probation and with 
treatment. He does note that he's had a seven-year 
period of sobriety, and that would seem to make sense 
and fine up kind of with the dates we're dealing with 
here. His father passed I believe in Augus~ and this 
event was in November, so it was a fairly tight 
timeline there. 
Your Honor, in the file we've got letters 
both from his mom and his sister, and, ultimately, 
that's going to be his huge support system here. Ifs 
my understanding he intends on living - if Your Honor 
would grant him probation, he would intend on living in 
Post Falls with his sister. They have relocated from 
the Wortey area in an effort to help get Pat away from 
everything that he was in there and give him a fresh 
start. 
We've looked into treatment. Treatment has 
not been started, primarily due to finances. Because 
of this event, Pat lost his job. Ifs my understanding 
he was previously employed and has been employed all of 
his adult life, but he did lose employment because of 
this event. He has been in custody since this event, 
and so as he looks to move forward, ifs my 
13 
understanding he's talked to family and some friends 
and he's got some very promising - a promising job at 
Super One Foods. My understanding is he believes that 
that will be achievable, and that's what he would like 
todo. 
As far as treatment, we've looked into 
treatment at ACES in Post Falls, and so he would love 
the chance to attend treatment. It's my understanding, 
I believe it was level .5 is what was recommended. 
And I guess when I look at the 
recommendation for probation, again, I can understand 
the State's confusion. I guess I would respectfully 
submit that those who are doing this investigation and 
were closest to Pat and kind of came up with this, they 
think that's best for all parties Involved. And that's 
not to say that he's getting off scot-free here. 
There's going to be a severe punishment, and there 
already has been, and he's not here to shy away from 
that, but at the same time, he's asking the Court for 
mercy and the chance to complete treatment. 
Again, because he successfully completed 
treatment on probation before, ifs our contention that 
he is fikely to successfully complete them again. And 
I think, ultimately, you know, we could lock him up, 
the Court could lock him up, and society would be 
14 
1 protected for a period of time. That's not going to 
2 address the undeflying issues here. I think the 
3 underlying issue is he is a severe alcoholic, and so he 
4 needs continued treatment, and I will also argue he 
5 needs continued supervision, and I think both of those 
6 things can be done with the community-based treatment 
7 that is available here. 
8 Lefssee. 
9 In the alternative, if Your Honor is not 
10 inclined to give him probation, we would respectfully 
11 submit that he would be a great candidate for a rider, 
12 again, just primarily because we're focusing on 
13 treatment and because he has that seven-year stretch. 
14 If we get some treatment back into him, get him back 
15 into rerovery, I think he can continue to be a 
16 productive member of society. But there's no mistaking 
17 it, he needs to get a handle on this. I think he's 
18 going to need some counseling to help deal with the 
19 loss of his father. But, again, I think those are all 
20 things available here in the community, and so we would 
21 be asking Your Honor to consider placing him on 
22 probation, \'ftlatever sentence the Court deems 
23 appropriate, but, ultimately, I think that would be a 
24 great fit, and so we respectfully submit. 
25 Thank you. 
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1 THE COURT: All right. Mr. Zehm, you have 
2 the right but not the duty to speak to me. We call it 
3 allocution. Do you want to tell me anything, anything 
4 you want me to consider before I impose sentence? I'd 
5 be happy to-
6 THE DEFENDANT: Yes, Your Honor. I'm 
7 deeply sorry and regret the actions that I took on the 
8 night I was incarcerated. I don't think I am a threat 
9 to society. I did some foolish things that evening. I 
10 am looking to better myself, and I think that treatment 
11 would be best for me, and living with my sister and 
12 being around family. 
13 I was in a deep spot, deep, dark spot when 
14 my father died, and I turned to alcohol for the only 
15 comfort I could find. But I was sober for a long time, 
16 and I am looking to be alcohol-free the rest of my 
17 life, and I was for seven-and-a-half years. And I 
18 guess that's all I can say. 
19 THE COURT: These cases generally are 
20 tragedies. The hardest part of being a judge is 
21 sentencing felony matters. It's hard to know what the 
22 right thing to do is. I have to approach it from all 
23 my experience. 
24 I've been a judge since 2000. I've done a 
25 lot of cases, I've seen a lot of people. You find 
16 
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1 yourself here not because you drank, not because you 
2 drive, but on at least two occasions you put the two of 
3 those together and caused an accident. One injured a 
4 person, both cases involved losing control of your 
5 vehicle. 
6 On the one hand, we can look at this case 
7 and say, well, he was sober for seven-and-a-half years, 
8 anybody really close to their father would conceivably 
9 tum to alcohol based upon grief of losing their father 
10 and finances, because cancer treatment is expensive. 
11 It's hard to watch people go through dying of cancer. 
12 On the other hand, we can look at 
13 similarities between the prior case aid this one. You 
14 had a .334 on the first one. You're over a .30 on this 
15 one. Most people are at risk for sudden death from 
16 alcohol poisoning if they have a blood alcohol over 
17 .20., .24. Most people with a .30 can't function. 
18 They can't stand up, they can't walk, they have no 
19 dexterity, they have no judgment And that's why a DUI 
20 is so dangerous, because you lose your strength. 
21 You're blessed that you have a family that 
22 supports you. You're blessed that your sister is 
23 willing to open her home. You're blessed that her 
24 husband is willing to let you come in. You have two 
25 women here who are supporting you today. 
17 
1 THE DEFENDANT: Yes, sir. 
2 THE COURT: But you put yourself in a bad 
3 position. You put me in a bad position. And when I 
4 sentence somebody on a felony, I have to look at 
5 several things, and under the Idaho law, the primary 
6 function of sentencing is protection of the public. 
7 Now I have to be assured that the public is protected. 
8 Secondary to that, there's deterrence. 
9 What can I do to deter you from engaging in this 
10 conduct in the Mure? 'Mlat can I do to deter other 
11 people simllarty situated? And the second one is kind 
12 of nebulous in terms of whether people actually think 
13 about the sentences they read about in the paper before 
14 they commit a crime. 
15 And the other one is rehabilitation. 
16 Rehabilitation and protection of the public almost 
17 always become the most important factors, because if I 
18 can rehabilitate you, you're not likely to re-offend. 
19 Hopefully, you're deterred at this point. We don't 
20 know, because we've got a relapse, a major relapse. 
21 You got caught. And it looks like this wasn't just one 
22 day, it was multiple days, according to the PSI. You 
23 were drinking daily for a period of time. 
24 It certainly is easy to understand how you 




















































awful that must have been. Like the State, I was a 
little puzzled by a probation recommendation in this 
case. 
Punishment is also a factor. I very seldom 
consider punishment to be much of a factor in a case. 
Is there any reason the Court should not 
pronounce - could not pronounce sentence and serve 
justice at this point? 
MISS McCLINTON: No, Your Honor. 
MR. LAMBERT: No, Your Honor. 
THE COURT: I've considered the 
recommendations of counsel, I've considered your 
allocution. I find there's no legal reason judgment 
and sentence should not be pronounced. I pronounce my 
sentence as follows: 
Ifs the judgment of the Court that you, 
Kenneth Patrick Zehm, having been advised of and having 
waived your constitutional rights to a trial by jury, 
to remain silent, and to confront witnesses, and having 
pied guilty to the criminal charge stated in the 
information, driving under the influence, a felony, 
this Court finds you've entered the plea in a knowing, 
voluntary, and intelligent manner with the advice and 
assistance of counsel. 
I am going to impose a unified tenn of ten 
19 
years. That's because this is a second felony DUI. 
I'm going to impose two years fixed and eight years 
indeterminate. The maximum sentence is ten years on 
this. The old one was more than ten years ago; is that 
correct? It potentiaHy could be 15, but I'm not - if 
it was within ten years. rm not going to go there. I 
think ten years is enough. It ought to scare you. And 
the reason I've gone to the sentence I have is because 
I want you to have some time to sit and think about, if 
you're ever stressed again, to find something else to 
do. You could have gotten in the car, you could have 
called your mom up, you could have called your sister 
and said, Come get me, I'm losing it, I have no feet, I 
have no power, I really am grieving about my dad. Had 
you done that, you wouldn't be here. 
How did I come up with the eight years 
suspended - or the eight years indeterminate? I want 
you to get some treatment If you get treatment, the 
Department of Corrections is going to be able to 
represent to the parole board that you are a cured 
person, that you're not likely to re-offend, and the 
parole board can place you out on probation or parole 
at that point. You'll still have the rest of that 
sentence hanging there, and it's significant. 



























































































year for you to think about this, and you probably 
won't get treatment during that first year. Once 
you're within a year of release, the Department of 
Corrections will make programs available to you that 
are intended to make you successful on parole: 
Substance abuse treatment, grief treatment, and there 
are other treatments that you can volunteer foc in that 
first year. I want you to do that, because you're on a 
zero tolerance poHcy. I know there's one individual 
here that was on her third felony driving under the 
influence. She came before me on her thrd felony. 
She was still on probation for the first one. I 
sentenced her to a consecutive ten-year term after the 
first one, because the only thing I could do is 
warehouse her at that point. You're almost there. Had 
you injured somebody in this accident, you probably 
would be looking at a pretty substantial long-tenn 
prison sentence. 
So you've got a year, you've got 
approximately 90 days in, you get credit for that off 
of the year. At the end of two years, you go before 
the parole board. They're going to want to know a 
couple of things from you: Can he follow the rules of 
the institution and stay out of the trouble, number 
one; and number two, has he taken advantage of 
21 
treatment opportunities made available to him that are 
likely to help him not commit these offenses in the 
future? 
In addition to those terms and conditions, 
I'm going to suspend your driver's license. It's going 
to be for an absolute period of five years from today's 
date. So for five years you're not going to drive, 
period. After that, you ca, ask to reinstate your 
license. 
I hope you take advantage of what I deem to 
be a fairty short fixed tenn on this case. I went 
under what the State recommended, and I did that to 
give you some hope and show you some recognition of the 
circumstances that brought you here. Good luck to you. 
You have 42 days to appeal, sir. 
(End of proceedings.) 
22 
